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OP1 NI ON

Goddard, P.J.

This is a suit initiated in the General Sessions Court
for Davidson County by Al exander & Associates, Inc., an insurance
agency, seeking to recover from Debra Bond-Owens, its forner
enpl oyee, rei nbursenent for paynments made to her which it
contends were “unearned advanced salary in the anmount of

$5701. 37, plus interest.”

The case was dism ssed by the Judge of the General
Sessions Court and appealed to the Crcuit Court. Both parties
nmoved for summary judgnment and the Trial Court overrul ed

Associ ates’ notion and granted Ms. Bond- Onens’.

The definitive case of Byrd v. Hall, 847 S. W2d 208

(Tenn. 1993), addresses the requirenents necessary to sustain a
summary judgnent, as well as the light in which our appellate

court nust view the evidence presented (at page 214):

Rul e 56 conmes into play only when there is no
genuine issue as to any material fact and the noving
party is entitled to a judgnent as a matter of |aw
Thus, the issues that lie at the heart of evaluating a
summary judgnent notion are: (1) whether a fiiti:

di spute exists; (2) whether the disputed fact is
riteritl to the outcome of the case; and (3) whether
the disputed fact creates a |t11i1¢t issue for trial.



I n determ ni ng whether or not a genuine issue of
material fact exists for purposes of summary judgnent,
courts in this state have indicated that the question
shoul d be considered in the sane manner as a notion for
directed verdict made at the close of the plaintiff’'s
proof, i.e., the trial court nust take the strongest
legitimate view of the evidence in favor of the non-
noving party, allow all reasonable inferences in favor
of that party, and discard all countervailing evidence.
(Citations omtted.)

The rel ati onship between the parties began on August
27, 1996, when Victor W Al exander, Sr., President of Associ ates,
wrote Ms. Bond- Onens meking her an offer to becone an enpl oyee of
the corporation. Also enclosed in this letter was what M.
Al exander ternmed an “understandi ng of association.” The letter
poi nted out that the understanding “is non-binding, if acceptable
it will be used to draft a contract between our firm and
yourself.” Both the letter and the conpensation feature of the

under st andi ng are nade an appendi x to this opinion.

It is unclear when Ms. Bond- Onens began working for
Associ ates, but a transaction report shows the follow ng paynments
were made, which includes earned comm ssions for Novenber and

Decenber.



Transacti on Report
9/1/96 Through 2/24/97

A&A- OPERATI NG

2/ 24/ 97

Dat e Num Description Clr Amount

9/ 20/ 96 2449 DEBRA BOND- OVENS X 1, 500. 00

10/ 21/ 96 2489 DEBRA BOND- OVENS X 1, 500. 00

11/ 20/ 96 2525 DEBRA BOND- OVWENS X 1,615. 31

12/ 20/ 96 2563 DEBRA BOND- OVENS X 1,816.68
TOTAL 9/1/96 - 2/24/97 - 6,431.99

It is also unclear why the relationship term nated, but
in any event Ms. Bond- Onens received $5701. 30 nore than she

earned i n conmm ssi ons.

We recogni ze that the cover letter as to the
under st andi ng executed by Ms. Bond-Omens specifically says that
it is non-binding and it is contenplated that a nore formal

agreenment woul d be execut ed.

Neverthel ess, we are of the opinion that a reasonabl e
i nference may be drawn that the provision enbodied in the
under st andi ng was the agreenent of the parties relative to
conpensation. W think it highly unlikely that Ms. Bond- Onens
woul d have expressed an agreenent with the contents of the
instrument by signing it had her understandi ng been ot herw se.
| ndeed, in an enploynment contract, insofar as the enployee is
concerned, conpensation is one of the nost--if not the nost--

i nportant feature of the contract.



In reaching this conclusion we recogni ze that Ms. Bond-
Ownens, in her affidavit and in a partial transcript fromthe
evi dence introduced in the General Sessions Court, denies that
she ever “agreed or intended to agree to enter into any witten
enpl oynent agreenent whi ch unearned advances were owed Al exander
& Associates, Inc., or were to be repaid to Al exander &
Associ ates.” W do not believe either the affidavit or the
testinmony fromthe General Sessions Court dissipates the

i nference to be drawn from her signing the understandi ng.

In light of the foregoing we conclude that summary
j udgnment was inproperly granted to Ms. Bond- Onens and the
judgment granting such is vacated and the cause remanded for
further proceedings consistent with this opinion. Costs of

appeal are adjudged agai nst Ms. Bond- Onens.
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